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SUBSTI TUTE HOUSE BI LL 1853

Passed Legi slature - 2013 Regul ar Sessi on

State of WAshi ngton 63rd Legislature 2013 Regul ar Session
By House Labor & W rkforce Developnent (originally sponsored by
Representatives Maxwel |, Hayes, Van De Wege, Kretz, Springer, Sells,
Seaqui st, Mrrell, Ryu, Tharinger, and Freeman)

READ FI RST TI ME 02/ 21/ 13.

AN ACT Relating to clarifying that real estate brokers licensed
under chapter 18.85 RCW are independent contractors; and amendi ng RCW
49. 46. 130.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW49.46.130 and 2010 ¢ 8 s 12045 are each anended to
read as foll ows:

(1) Except as otherwi se provided in this section, no enpl oyer shal
enpl oy any of his or her enployees for a work week | onger than forty
hours wunless such enployee receives conpensation for his or her
enpl oynment in excess of the hours above specified at a rate not |ess
than one and one-half tinmes the regular rate at which he or she is
enpl oyed.

(2) This section does not apply to:

(a) Any person exenpted pursuant to RCW49.46.010((5)1)) (3). The
paynment of conpensation or provision of conpensatory tine off in
addition to a salary shall not be a factor in determ ning whether a
person i s exenpted under RCW49. 46. 010((5))) (3)(c);

(b) Enpl oyees who request conpensating tinme off inlieu of overtine

pay;
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(c) Any individual enployed as a seaman whet her or not the seaman
is enployed on a vessel other than an Ameri can vessel;

(d) Seasonal enployees who are enployed at concessions and
recreational establishnments at agricultural fairs, including those
seasonal enployees enployed by agricultural fairs, wthin the state
provi ded that the period of enploynent for any seasonal enpl oyee at any
or all agricultural fairs does not exceed fourteen working days a year;

(e) Any individual enployed as a notion picture projectionist if
that enployee is covered by a contract or collective bargaining
agreenent which regul ates hours of work and overtine pay;

(f) An individual enployed as a truck or bus driver who is subject
to the provisions of the Federal Mdtor Carrier Act (49 U.S.C. Sec. 3101
et seq. and 49 U S.C. Sec. 10101 et seq.), if the conpensation system
under which the truck or bus driver is paid includes overtinme pay,
reasonably equivalent to that required by this subsection, for working
| onger than forty hours per week;

(g) Any individual enployed (i) on a farm in the enploy of any
person, in connection wth the cultivation of the soil, or in
connection with raising or harvesting any agricultural or horticultural
commodi ty, including raising, shearing, feeding, caring for, training,
and managenent of |ivestock, bees, poultry, and furbearing ani mals and
wildlife, or in the enploy of the owner or tenant or other operator of
a farm in connection with the operation, mnagenent, conservation
i nprovenent, or mai ntenance of such farmand its tools and equi pnent;
or (ii) 1in packing, packaging, grading, storing or delivering to
storage, or to market or to a carrier for transportation to market, any
agricultural or horticultural comodity; or (iii) comrercial canning,
commercial freezing, or any other commercial processing, or wth
respect to services perforned in connection with the cultivation,
rai sing, harvesting, and processing of oysters or in connection wth
any agricultural or horticultural comodity after its delivery to a
term nal market for distribution for consunption;

(h) Any industry in which federal |law provides for an overtine
paynment based on a work week other than forty hours. However, the
provi sions of the federal |aw regarding overtine paynent based on a
wor k week other than forty hours shall neverthel ess apply to enpl oyees
covered by this section without regard to the existence of actua
federal jurisdiction over the industrial activity of the particular
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enployer within this state. For the purposes of this subsection,
"industry” neans a trade, business, industry, or other activity, or
branch, or group thereof, in which individuals are gainfully enpl oyed
(section 3(h) of the Fair Labor Standards Act of 1938, as anended
(Public Law 93-259));

(i) Any hours worked by an enpl oyee of a carrier by air subject to
the provisions of subchapter Il of the Railway Labor Act (45 U S. C
Sec. 181 et seq.), when such hours are voluntarily worked by the
enpl oyee pursuant to a shift-tradi ng practice under which the enpl oyee
has the opportunity in the sane or in other work weeks to reduce hours
wor ked by voluntarily offering a shift for trade or reassignnent; and

(J) Any_individual |icensed under chapter 18.85 RCW unless_the
individual is providing real estate brokerage services under a witten
contract with a real estate firmwhich provides that the individual is
an_enpl oyee. For purposes_of this_ subsection (2)(j), "real estate
br okerage services" and "real estate firn' nean the sane as defined in
RCW 18. 85. 011

(3) No enployer shall be deened to have viol ated subsection (1) of
this section by enploying any enployee of a retail or service
establishnent for a work week in excess of the applicable work week
specified in subsection (1) of this section if:

(a) The regular rate of pay of the enployee is in excess of one and
one-half tinmes the mninmumhourly rate required under RCW 49. 46. 020;
and

(b) Mre than half of the enployee's conpensation for a
representative period, of not Iless than one nonth, represents
comm ssi ons on goods or services.

In determning the proportion of conpensation representing
comm ssions, all earnings resulting fromthe application of a bona fide
comm ssion rate is to be deened conm ssions on goods or services
W t hout regard to whether the conputed comm ssions exceed the draw or
guar ant ee.

(4) No enployer of comm ssioned sal espeople primarily engaged in
the business of selling autonobiles, trucks, recreational vessels,
recreational vessel trailers, recreational vehi cl e trailers,
recreational canpers, manufactured housing, or farm inplenents to
ultimate purchasers shall violate subsection (1) of this section with
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respect to such conm ssioned salespeople if the comm ssioned
sal espeopl e are paid the greater of:

(a) Conpensation at the hourly rate, which may not be |l ess than the
rate required under RCW 49.46.020, for each hour worked up to forty
hours per week, and conpensation of one and one-half tines that hourly
rate for all hours worked over forty hours in one week; or

(b) A straight comm ssion, a salary plus conm ssion, or a salary
pl us bonus applied to gross sal ary.

(5) No public agency shall be deened to have violated subsection
(1) of this section wth respect to the enploynment of any enpl oyee in
fire protection activities or any enployee in |aw enforcenent
activities (including security personnel in correctional institutions)
if: (a) Inawrk period of twenty-eight consecutive days the enpl oyee
receives for tours of duty which in the aggregate exceed two hundred
forty hours; or (b) in the case of such an enployee to whom a work
period of at |east seven but less than twenty-eight days applies, in
his or her work period the enpl oyee receives for tours of duty which in
t he aggregate exceed a nunber of hours which bears the sane ratio to
t he nunber of consecutive days in his or her work period as two hundred
forty hours bears to twenty-ei ght days; conpensation at a rate not | ess
t han one and one-half tinmes the regular rate at which he or she is
enpl oyed.

Passed by the House March 4, 2013.

Passed by the Senate April 15, 2013.

Approved by the Governor May 10, 2013.

Filed in Ofice of Secretary of State May 10, 2013.
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